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(i) 


STATEMENT OF QUESTIONS PRESENTED | 


The court erred in finding that an insane person (Porter) could be 
answerable in Civil damages for a tort he purportedly committed 


without any malice or intent in the commission of said tort. 


(a) Ina civil suit, malice and intent are necessary ingredients to 
the commission of a tort by an insane person. (Porter) No malice 
or intent was shown; (b) An insane person cannot be held account- 
able and answerable in damages as a result of said tort. 


Did the statute of limitations run against the filing of this suit 
against Porter, when such suit was filed after five (5) years from 
the date of the commission of said tort? 


| 

Were Porter's constitutional rights violated by the institution of 
the civil action after 5 years and while he was a patient at St. 
Elizabeths Hospital as a totally insane person? | 


Was the court in error in allowing the appellee to file suit against 
Porter under the subrogation clause of its policy? | 


The court erred in giving judgment to the appellee (plaintiffs) 
against the appellant (Porter), notwithstanding the Gore Properties, 
through their agent, Hickey, were grossly negligent in the hiring of 
Porter without first investigating his background and character, 
thereby being negligent, and which negligence was a contributing 
factor to the tort committed. ! 
The trial Judge erred in finding for appellee (plaintiffs) at the close 
of appellant's testimony, where the evidence showed: | 

1. The appellant's (Porter's) negligence in the so-called tort 
he was purported to have committed in the death of Codie A. 
Whitman was exceeded or surpassed by the negligence of the Gore 
Properties, Inc. through its agent, William F. Hickey, in hiring 


(ii) 
and/or employing the appellant without first making a proper in- 
vestigation of his background and character, in finding Porter 
answerable for the full amount of damages complained of. 


Did the court err in giving judgment to one tort feasor against 


another joint tort feasor? 
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HARRY CLIFFORD PORTER, 
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AETNA CASUALTY AND SURETY COMPANY, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


I. | 
JURISDICTIONAL STATEMENT | 
| 


This is an appeal from a judgment in favor of appellee, based on 


a judgment against appellant for the sum of $16,459.72, through the 
subrogation clause of an indemnity policy, issued by the appellee herein. 


The District Court had jurisdiction under sections 11-305, 11-306, 
16-1201 and 16-1202 of the District of Columbia Code, 1951 edition. 
| 


This court has jurisdiction under section 1291, title 28 of the 
United States Code annotated. | 
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I. 
STATEMENT OF CASE 


At the time of the death of one Codie A. Whitman, on or about 
July 12, 1952, the appellant was employed with others to paint certain 
apartments in the Ritz apartment house, 1631 Euclid St., N.W., Wash- 
ington, D.C.; the appellee had issued an indemnity policy to cover for 
any injury or harm done to any of the tenants therein; that William 
Freeney Hickey was the Resident Manager of said apartment and be- 
cause of said manager's gross negligence in hiring Porter and others, 
one of whom was an ex-convict, to do painting in and about said Ritz 
apartment building, the insurance company made a settlement out of 
court for the death of said Codie A. Whitman. That in civil action 12818 
of our District Court, one Mable D. Kendell, ancillary administratrix of 
the estate of Codie A. Whitman, (deceased), sued the Gore Properties, 
a corporation, The American Security and Trust Company, a corpora- 
tion, and William Freeney Hickey, the manager of said apartment, for 
the wrongful death of one Codie A. Whitman, showing gross negligence 
on the part of the defendant, William Freeney Hickey, in employing 
several painters to do some painting in said apartment; that a trial was 
had, and at the conclusion thereof, the court directed a verdict for de- 
fendants from which judgment the plaintiff therein appealed the case to 
the Court of Appeals; the appellate court stating after hearing said case 
that there was sufficient evidence to go to the jury on the question of 
negligence and the case was remanded back to the court for a re-trial; 
that before any hearing or trial was had, the defendants and plaintiff 
herein made a settlement of said cause out of court. Defendant in this 
cause was not a party to that suit or settlement, refusing this settle- 
ment as there was no proof that the appellant committed an assault. 
Thereafter, the insurance company, appellee, under a subrogation 
clause in said policy, brought suit against Harry Clifford Porter, an 
insane person; he being an inmate of Saint Elizabeth's Hospital, this 
city, for the amount of said settlement, to wit, eleven thousand dollars 
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($11,000) and costs, which costs amounted to an additional sum of 
$5,459.72, or a total sued for against appellant in the amount of 
$16,459.72, claiming that he committed the said assault which caused 
the death of Codie A. Whitman on the strength of a so-called confession 
obtained from Porter, who was then an insane person, and who was not 
told of his constitutional rights until they asked him to sign the so- 
called confession. The only testimony was from an officer, Lionel 
Couture, of the Metropolitan Police Department, who stated he had 
secured a confession from Porter, notwithstanding the evidence of three 


eminent psychiatrists who examined the said Porter, all of whom stated 
Porter was of unsound mind on July 12, 1952, and for some time prior 
thereto; that Porter at the time did not know right from wrong. Copies 
of said evaluation by the psychiatrists are printed at pages 7 through 11 
of the Joint Appendix. Since the said evaluation by the psychiatrists, 
Dr. Joseph L. Gilbert of St. Elizabeths Hospital has passed away. 


| 
| 
In. : 
THE ISSUES | 

| 


(1) The issues in the case are whether Harry Clifford Porter 
committed the said assault and whether the so-called confession was 
admissible under the circumstances, or whether the rules under the 
Mallory case and recent cases of our Court of Appeals control the ad- 
mission of said confession. Testimony of the officer in this case _ 
Lionel Couture of the Metropolitan Police Department of the District 
of Columbia, recorded Nov. 18, 1959, pages 17 to 29 inclusive, is 
made a part hereof at JA 12-19, as well as the testimony of Porter, the 
defendant and appellant, recorded Nov. 18, 1959, pages 68 to 72 inclu- 
sive (JA 19-21), at a hearing of case no. 57-57 before Judge Tamm of 
the United States District Court for the-District of Columbia. 


(2) Can the appellant be responsible for his acts, where there is 
no malice, intent or reason for said act, or will the court supply that 


intention to an insane person in order to hold him responsible ? 
| 
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Are intent and malice necessary ingredients before any insane 
person can be held accountable in damages in a civil suit for his tort? 


(3) Must the prosecution prove the intent and malice before this 
defendant can be held responsible and accountable while insane for his 
tort (or will the court supply that from an insane person) ? 


(4) Can one who was totally insane at the time of committing the 
tort, and not being mentally capable to distinguish between right and 
wrong, be held accountable in a civil suit for any damages resulting 
from said tort? 


(5) Is an insane person liable and accountable for the so-called 
damages agreed upon between an insurance carrier and the insured, 
when the insane person was not a party defendant in the original suit 
#12818 and the settlement thereof? 


(6) Is there any law or adjudication in the District of Columbia, 
holding that where there are two grossly negligent parties or joint tort 
feasors, and one of said tort feasor's negligence overshadowed the 
negligence of the other, that the one contributing the most negligence 
be held responsible in full for damages, or in any degree ? 


(7) Can one tort feasor, who made settlement in damages 
(which was objected to by his co-tort feasor), recover from his co- 
tort feasor, who at that time and prior thereto was of unsound mind? 


(8) Is the so-called confession and the method by which it was 
obtained admissible in this civil action? 
(9) Can one tort feasor sue a joint tort feasor for damages he 


made settlement for? 


(10) When Hickey for the Gore Properties, Inc., employed 
Porter, the relation of the two became principal and an insane agent, 
or employer and employee and/or master and servant; where the 


agent commits a tort against a third person not within the scope of his 
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| 
employment through the negligence of his principal, (a) can the agent 
be held responsible? (b) Can he be held for the whole damage or for 
a portion of said damage or settlement, if at all? | 


(11) Is the so-called confession admissible under the ruling of 
this court without any other evidence or proof of malice and intent? 


(12) Is the appellant liable in the full amount of damages or part 
thereof, when his co-joint tort feasor was primarily responsible 
through his own gross negligence in employing Porter and lothers ? 
| 

IV. | 
STATEMENT OF POINTS | 


The Court erred in finding that an insane person (Porter) could 
be answerable in civil damages for a tort he purportedly com- 
mitted without any malice or intent, whatsoever, in the commis- 
sion of said tort. | 
(a) Ina civil suit, malice and intent are necessary 
ingredients to the commission of a tort by the 


perpetrator of said tort. | 


The Court erred in holding that an insane person (Porter) could 
be held accountable and answerable in damages. | 


The Court erred in finding for appellee (plaintiffs), at the close 
of appellant's testimony, by holding that | 
(a) The appellant's (Porter) negligence exceeded 

or surpassed the negligence of the Gore Prop- 

erties, Inc., through its agent, William F. | 

Hickey, in hiring and/or employing the appel- 

lant (Porter) without first making a proper 
vestigation of his background and character 

and in finding (Porter) answerable for the full 


in- 


> 


amount of damages. | 
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The Court erred in denying appellant's motion to dismiss the com- 
plaint filed herein January 25, 1957. 


The Court erred in giving judgment to one tort feasor over and 
against another joint tort feasor. 


The Court erred in accepting the confession of (Porter), which 
was uncorroborated, and categorically denied by (Porter), when 
at the time of the so-called confession, (Porter) was insane and 
did not know right from wrong. 


The Court erred in giving judgment to the appellee, (Plaintiff) 
against the appellant, (Porter), notwithstanding the Gore Proper- 
ties, through their agent, (Hickey), was grossly negligent in the 
hiring of (Porter and others) without first investigating his or 
their background and character, thereby being grossly negligent, 
and which negligence was a contributing factor to the tort com- 
mitted. 


The Court erred in refusing to grant a motion for a directed 
verdict for appellant at the conclusion of the trial or hearing. 


Vv. 
ARGUMENT 


American Juris Prudence, Page 730, Vol. 28. 


In the determination of the liability of an insane person, accord- 
ing to the principal of Tort Law, there is always the original question, 
when the Tort has been committed; it is therefore important to deter- 
mine whether the mental infirmity of a defendant charged with a tort is 
such as to negative the existence of an essential element of such tort, 


since a lunatic or insane person can form no design or intent, and as 
such, he is not liable for a Tort of which malice and intent to injure is 


a necessary ingredient. 
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Phillips v. Ward, 241 Ky. 25, 43 S.W. 2d 331, and Tucker v. 
Hyatt, 151 Ind. 332, 51 N.E. 469, hold that the insanity of a person at the 
time of his commission of an act precludes the assertion against him 
of a tort. Liability for such act of malice and intent are necessarily 
elements of the wrong for which he is sought to be held. ! 

| 

In Phillips v. Ward, above cited, the Court said he cannot be held 

for damages which depend upon the showing of malice on his part. 


| 
44 Corpus Juris, page 281, holds that an insane person is liable 
for his torts UNLESS the particular tort involves malice and a specific 
intention which he is incapable of entertaining. 


| 

This suit # 57-57, an action brought by appellee against the appel- 
lant, is ex-delicto and not of contract; 13 C.J. 828 states as follows: 
that where one of several wrongdoers has been compelled by his own 
negligence to pay the damages for the wrong committed, he cannot 
recover from the other wrongdoer; that he cannot compel cbntribution 
(or indemnity) from the other, which wrong was caused by his own 
wrong (gross negligence) by the Gore Properties. | 


A New York case, Andres v. Merry and Kane, 33 Barber 354. 
In this case, the court refused contribution (indemnity), saying because 
of neglect to inquire, etc., as in the case for tort, the party) paying 
such claim as damages has no right of contribution or indemnity from 
the other (who was not originally a party defendant to said suit). 


Appellant holds that where one of several wrongdoers has been 
compelled to pay damages for the wrong committed, he cannot compel 
contribution or indemnity (by subrogation) from the other, who also 
participated in the wrong. The early case on the question ae one that 
is still considered as a leading authority, is Merryweather iv. Nixon, 

8 T.R. 186; in this case, an old one, Lord Kenyon, Ch. J., said that the 
distinction was clear between this case and that of a joint judgment 
against all defendants. ! 


8 


In the case of Torpy v. Johnson, 43 Nebr. 882, and in 35 Nebr. 604, 
the Court held that Torpy was not entitled to contribution of indemnity 
from defendant Johnson. 


The principle therein recognized is that contribution (or indemnity) 
will not be enforced in favor of a wrongdoer who showed gross negli- 
gence, as did the Gore properties. 


In the case of Union Stock Yards Co. of Omaha v. Chicago, Burl- 
ington & Quincy R.R. Co., 196 U.S. 217, 224, 25 Sup. Ct. 226, the Court 
announced the rule that the general principle of law is well settled that 
one of several wrongdoers cannot recover against another wrongdoer, 
although he may have been compelled to pay all the damages for the 
wrong done. 


In this case the railroad company delivered a car having defective 
brakes to the terminal company. Both the railroad company and the 
terminal company failed to make an inspection of the brakes, which 
were defective, and as a result of their negligence an employee of the 
terminal company was injured. The injured employee sued the terminal 
company for the damages he sustained and recovered. Thereupon the 
terminal company sued the railroad company for the amount it paid its 
employee, in which case the court held that (as both companies were 
wrongdoers and were guilty of a gross neglect of duty in failing to in- 
spect the car before putting it in use) the fact that the first duty was 
required of the railroad company did not bring the case within the ex- 
ception of the rule which permits one wrongdoer to recover indemnity 
or contribution from another on the ground that the latter was primarily 
responsible and refused relief to the terminal company. 


Our appellate court was bound to follow this rule in the case of 
Curtis, et al. v. Welkes, 54 App. D. C. 272, decided March 4, 1924. 


In 2 New York case of Anderson v. Merry and Kane, 33 Barber 
354, the court refused contribution (indemnity) saying because of 
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neglect to inquire, etc., as in this case for tort, the party na ing such 
claim as damages has no right of contribution (indemnity) from the 
other (who was not originally a party defendant to the original suit). 
Again in the Anderson v. Merry and Kane, 33 Barber 354, decided many 
years ago, the court refused contribution (or indemnity) held in an action 
for joint tort, saying that where they were joint tort feasors| itis a 
case of ex-delicto and as such the one paying the damage cannot charge 


any other person with the consequence of his own negligence. 


In W. A. Ellis, Inc. v. Ellis, 168 P. 2d 549, 115 Colo. 12, it was 
held that the rule of subrogation has no application to joint tort feasors. 


In Sheldon on Subrogation, page 261, it states that aibragstion 


(or indemnity) does not arise upon a compromise of the insured liability. 
| 
Brooks v. McConnell, 1 yo & Co. Ex. 500 | 
| 


Buckley v. Pittsburg Banner Steel Co., 121 U.S. 262. 


The general principle on which the above Seer is based is 
stated in Vol. 13 of Corpus Juris, page 828, under tort feasors, which 
states that where one of several wrongdoers has been compelled to pay 
the damages for the wrong committed, the general rule is that he can- 
not compel contribution from the other, who participated in the commis- 


sion of the wrong. 


Bigelow v. Old Dominion Copper, etc., 225 U. S. 111, 82 S. Ct. 
641; Union Stock Yards Co. v. Chicago, etc. R. Co., 191 U. $. 196; 
Goldsmith v. Koofman, 152 Fed. 173, and many other cases cited, hold- 


ing this contention. ! 


The court held that this is a rule not only of the common law but 


of the civil law, and it obtains in equity as well as law. 


In this case, the Gore Properties, Inc., were negligent in the 
employment of appellant, Porter, and, except for their own gross negli- 
gence, the incident of the tort would never have occurred. 
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While the subrogation clause was embodied in the policy, we can- 
not see that the Gore Properties, Inc., had any rights which could be 
subrogated to the plaintiff herein, the insurance carrier, as the Gore 
Properties and Porter were in pari delicto, and the rule of subrogation 
has no application to joint tort feasors. 


There is no contribution (or indemnity) between tort feasors in 
the District of Columbia, Curtis v. Welker, 54 App. D.C. 272. 


This court is bound by the decision of the United States Supreme 
Court (heretofore recited) holding that there is no contribution or 
indemnity between joint tort feasors. 


In the case of the German Bank against the United States, 145 U.S. 
__, the court stated the following—that equitable relief is generally 
withheld from those who are themselves guilty of wrongful or uncouth 
conduct, respecting the matter litigated, 19 American Jr. 325. 
Roe v. Koser, 62 Ark. 92, 34 S.W. 534. 
Tucker v. Hyatt, 151 Ind. 332. 


American Juris Prudence, Vol. 28, Page 728, says: 


In a clear contrast, the civil law rule is that an insane person is 


not responsible for the consequences of his tortious acts if intent (or 


malice) is necessary as an element of said tort. 
Young v. Mabtri (La. App.) 155-509 
Meyer Case, 218 Wis. 361. 


CONCLUSION 


For all of the above reasons, appellant contends that the District 
Court erred in denying his motion at the conclusion of the hearing for 
2 directed verdict for appellant and granting a verdict for the appellee 
in the sum of sixteen thousand four hundred fifty-nine dollars and 


seventy-two cents. 
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Appellant submits that this Court should reverse the judgment of 
the District Court with instructions to enter summary judgment in 
appellant's favor. 


Respectfully submitted, 


ETHELBERT B. FREY 


Suite 600, 1319 F Street, N. W. 
Washington, D.C. | 
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JOINT APPENDIX 
[ Filed January 8, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AETNA CASUALTY AND SURETY COMPANY ) 
1700 K Street, N. W. ) 
Washington, D. C. ) 
Plaintiff, ) ! 
vs. ) Civil Action No. 57-57. 
) 
HARRY CLIFFORD PORTER, ) | 
St. Elizabeth's Hospital ) 
Washington, D. C., ) 
Defendant  ) 


COMPLAINT FOR INDEMNITY 


1: The amount in controversy is in excess of $3, 000.00, exclud- 
ing interest and costs, and the case is one within the general jurisdic- 
tion of this Court. | 

2: Plaintiff Aetna Casualty and Surety Company, a corporation 
doing business in the District of Columbia, is, by virtue of the provi- 
sions of a certain policy of insurance, subrogated to all rights of recov- 
ery of Gore Properties, Inc., a corporation, and William Freeny Hickey, 
against any person on account of monies paid or expended gursuant to the 
provisions of said policy of insurance. ! 

3: On, to wit, July 12, 1952, defendant Harry Clifford Porter, an 
employee hired by said Hickey and Gore Properties, made a felonious 
assault upon one Codie A. Whitman, inflicting injuries causing her death. 

4: Thereafter Mabel D. Kendall, ancillary administratrix of the 
estate of said Codie A. Whitman, made claim against said Gore Proper - 
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ties and Hickey for damages for wrongful death and upon rejection of 


said claim instituted suit in this Court in proceedings known as Kendall 
v. Gore Properties etc., Civil Action No. 2802-53. 
5: Said claim'and said civil suit were defended on behalf of said 


Gore Properties and Hickey by the plaintiff at its own cost and expense, 
as required by said policy of insurance. Upon the first trial of said 
case, a judgment was directed in favor of said Gore Properties and 
Hickey, which said judgment was reversed on appeal by the United States 
Circuit Court of Appeals in Case No. 12818 in that Court, in a decision 
holding that said Gore Properties and Hickey could be held responsible 
in damages for the wrongful acts of defendant Porter, and the case was 
remanded to this Court for retrial. 

6: On, to wit, November 9, 1956, following settlement confer - 
ences between Court and counsel, and after notice to the defendant 
Porter's Committee, Ethelbert Frey, Esquire, a consent judgment in the 
amount of $11,000.00, representing a fair and reasonable settlement of 
the claim of the said Mabel D. Kendall, as ancillary administratrix, was 
entered, and said judgment was paid and satisfied by the plaintiff on be- 
half of said Gore Properties and Hickey. 

7: Prior to the entry of said consent judgment and payment there- 
of, the plaintiff, on behalf of said Gore Properties and Hickey, had nec- 
essarily incurred and paid fair and reasonable fees, costs and expenses 
in the amount of $5,459.72, in defense of the claim over and above the 
$11,000.00 paid in settlement and satisfaction of said consent judgment. 

8: The circumstances leading to the assertion of the claim of 
Mabel D. Kendall, ancillary administratrix, were the result of the active 
misconduct of the defendant Harry Clifford Porter, and the liability of 
said Gore Properties and Hickey was secondary and was predicated upon 
their legal responsibility for his said actions by virtue of the relation- 
ship between them and not upon any active misconduct on their part. 

WHEREFORE, the premises considered, plaintiff demands: 

1: Judgment against the defendant Harry Clifford Porter in the 
amount of $16,459.72, with interest and costs. 


| 

| 

3 

2: Such other and further relief as co this Court may seem proper. 

/s/ John L, Laskey | 
509 Albee Building 

Washington 5, D. C. 

Attorney for Plaintiff | 


[ Filed January 25, 1957] | 
MOTION TO DISMISS COMPLAINT | 
Comes now the defendant, Harry Clifford Porter, by his Committee 


and Attorneys, and moves the Court to dismiss the above-entitled com- 
plaint, and for reasons therefor, states: 


| 
1. The complaint fails to state a claim against the defendant upon 


which relief can be granted. | 
2. That there is no privity of contract between this defendant and 


the plaintiff herein. | 
3. That the instant suit is based upon a compromised settlement 
between the plaintiff and the Gore Properties, Inc. upon the assumption 
that this defendant committed the criminal act charged, and not predicated 
upon a judgment of a competent Court or jury. | 
4. That until the rendition of a verdict of guilt of the alleged 
crime is determined by a competent jury of this Court against this de- 
fendant, the defendant is not answerable or held accountable for a suit in 
damages as filed herein. | 
5. That the defendant herein is presumed to be innocent of the 
criminal charge for which he was indicted until his guilt is established 
at a formal hearing by a competent jury of this Court, and until such 
time, he cannot be legally held accountable to any suit in damages asa 


result of the alleged crime. | 
6. That this and the former suit No. 2802-53, in no way estab- 
lished the guilt of this defendant for the crime charged, and they were 
based solely upon the indictment and the so-called confession of this de- 
fendant, both of which are subject to attack, suppression and| dismissal; 


4 ; 
therefore this and the former suit were prematurely filed, held for 


naught as far as this defendant is concerned and the instant suit should 
be dismissed. 

%. That this defendant is entitled to his day im Court in defense of 
any criminal prosecution that may be instituted against him, and until he 
is adjudged to be of sound mind, under no circumStances can he stand 
trial for the criminal charge against him, or defend any civil action filed 
against him. : 

8. That the United States Court of Appeals for the District of 
Columbia in its review ofthe case of Kendall v. Gore Properties, Inc. 
passed only on evidentiary questions and not on the guilt oF innocense of 
the defendant herein as to the alleged crime. 

9, That whatever the plaintiff and the defendant in Civil Action No. 
2802-53 did is of no concern to this defendant. 

AND for such other and further reasons to: be advanced at the hear- 
ing hereon. 


/s/ Ethelbert B. Frey 
Committee and Attorney for Defendant 


/s/ Charles E. Morganston 
Associate Counsel 


{ Certificate and Notice] 


[ Filed February 20, 1957] 
ORDER 
This cause coming on to be heard at this term upon the defendant's 
motion to dismiss the complaint, and the same having been argued by 
counsel, it is by the Court this 20th day of February, 1957, 
ORDERED that the motion to dismiss be and the same hereby is 
denied. 


/s/ Matthew F. McGuire 
Judge 


[ Filed March 7, 1957] 
ANSWER TO COMPLAINT FOR INDEMNITY 


Comes now the defendant, Harry Clifford Porter, by and through 
his committee, Ethelbert B. Frey and attorneys, Ehtelbert B. Frey and 
Charles E. Morganston, and for answer to the complaint filed|herein, 


states as follows; 
| 


First Defense | 


The complaint fails to state a claim upon which relief can be 


granted. | 
Second Defense 


For answer to the several allegations of the complaint filed herein 
in number 1, 2, 4and5. Defendant admits the allegations of Paragraphs 
1, 2, 4and5. 3and8. Defendant denies the allegations of Paragraphs 
3 and 8. | 

6. Defendant admits that a consent judgment was entered into, 
but states said judgment was entered without the consent of this defen- 
dant and without he having been a party to the same or to Civil Action No. 
2802-53, and, therefore, it is not binding upon him. 

Further answering paragraph 6, defendant is without knowledge of 
the remaining allegations of said paragraph. | 

7. Defendant is without any knowledge of the allegations of para- 
graph 7, and therefore, cannot admit nor deny the same, butiasks for 
strict proof thereof. 
8. Defendant denies the allegations of Paragraph 8 of the com- 


plaint. 


Third Defense 
That this defendant did not commit the alleged tort upon which this 
Suit is predicated, and there is no substantial proof whatsoever that the 
commission of said tort was at the hands of this defendant either directly 
or indirectly, and, therefore, is not held accountable or answerable in 
damages. 


Fourth Defense 


That the consent judgment was entered into without any legal author - 
| 
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ity which would be binding upon this defendant or for which this defendant 
is answerable. 
Fifth Defense 
The consent judgment does not carry the same weight as a judg- 
ment of a competent Court or jury, and therefore, this defendant is not 
held answerable to the same, he was not a party thereto. 
Sixth Defense 
That this defendant was unjustifiably judged by the parties litigant 
in Civil Action No. 2802-53, as the perpetrator of said tort, which judg- 
ment is without force insofar as this defendant is concerned, as no sub- 
stantial proof exists ‘conclusively establishing the defendant with the com- 
mission of the alleged tort. 
Seventh Defense 
That Civil Action No. 2802-53, and the consent judgment, were 
prematurely filed as there is no substantial proof that this defendant com- 


mitted the alleged tort and, he is therefor not accountable for any actions 


of said parties litigant. 
Eighth Defense 

That Civil Action No. 2802-53, and the consent judgment, were 
based solely upon individual assumptions of the parties litigant that this 
defendant was guilty of the alleged tort and without any substantial proof 
that he was guilty of said tort, and therefore, he cannot be answerable 
for anything said litigants did predicated upon said former Suit. 

Having Fully answered, defendant demands, through his committee 
and attorneys, that the complaint filed herein be dismissed in the ab- 
sence of proper and conclusive proof that the defendant committed the 
alleged tort and of the allegations contained therein, with proper costs 
incurred. 

/s/ Ethelbert B. Frey 
Committee 


/s/ Charles E. Morganston 


Attorneys for Defendant. 
* * x 
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UNITED STATES AIR FORCE HOSPITAL | 
BOLLING AIR FORCE BASE 
WASHINGTON 25, D. C. 


12 November 1952 
In Re: U.S. vs. Harry C. Porter | 
PSYCHIATRIC EVALUATION | 

The above airman was referred for psychiatric evaluation under 
military auspices by the Judge of U. S. District Court. 

He has been charged with the murder of a Miss Codie iA. Whitman 
on 12 July 1952 in Washington, D. C. The psychiatric evaluation is to 
assist in determining patient's mental competence at the time of the 


| 
above alleged act and at the present time. 
| 
He was interviewed by this source on two occasions, at 10:30 A.M., 
10 October 1952 and at 10:00 a.m., October 1952. | 


| 
In interview, patient is seen to be a tense, suspicious, withdrawn 
| 


and guarded young man. There is a paucity of speech and ideas. Though 
associations are usually coherent and connected, but at times when an 
emotionally involved topic is discussed, associations become tangential. 
The expression of feeling, or affect, is flat, but at times punctuated by 
hostile and fearful tones, which are only occasionally appropriate to the 
content of thought. Some depression in mood is evident. Patient relates 
the circumstances surrounding the struggle with the deceased, and indi- 
cates that time he was reacting to auditory hallucinations, as he had been 
for months previously, and as he has been periodically up to the present 
time. He had been hearing a crowd of men's voices incoherently scream- 
ing profanity at him, and an unknown woman's voice telling him "do it". 
He had had intense hostile feelings toward many people he met and for 
many months had been holding himself back from striking them. There 
is suggestion of a semi-organized delusional system involving the pos- 
sibility that some one person was persecuting him. Patient denies visual 


hallucinations. 


Impression: 
Diagnosis -- Schizophrenic reaction, paranoid type, 
chronic. It is felt the above condition was present 
prior to, at the time of and since the above incident, 
including the time I saw this patient in psychiatric 


interview. 


The accused did not know at the time of the offense 
that the act was wrong. 


The accused was not able at the time of the offense 
to adhere to the right, because of existence of the 


above mental disease. 
Intelligence is considered approximately low average. 
Patient was not drunk at the time the act was committed. 
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Patient does not understand the nature and seriousness 
of the charges and is not mentally capable of cooperating 


in his own defense. 


This airman was not (at the time of offense), is not (at 


time of my interviews), mentally responsible either to 


distinguish right from wrong or to adhere to the right. 


This patient is diagnosed as psychotic and should be 
committed to a mental hospital for treatment. 


(Signed) Ervin Teplin 
ERVIN TEPLIN 
Capt., USAF (MC) 
Chief, NP Section. 


3201 Eighth Street, S.E., 
Washington, D. C., 
October 22, 1952 


Honorable Edward M. Curran, Judge | 
United States District Court | 

for the District of Columbia, | 
Washington 1, D.C. 


In Re: Henry Clifford Porter 
Criminal Number: 1308-52 


Dear Judge Curran: | 


In reponse to a request from the Court for a mental examination 
on one, HENRY CLIFFORD PORTER, a 24 year old white man presently 
confined in the District of Columbia Jail, I respectfully report that I 
made such a mental examination on four occasions, namely, September 
21, October 4, October 12, and October 19, 1952. ! 

As a result of such mental examination I conclude that this man 
is of UNSOUND MIND suffering from a frank mental disorder or 
psychosis namely DEMENTIA PRAECOX, and commitment! to a hospital 


for the care of the mentally ill is recommended. 
Copies of this report with affidavit in duplicate setting forth this 
man's condition are being forwarded to the office of the United States 
Attorney, attention, Mr. John Lane, Assistant United States Attorney. 
Respectfully submitted, | 


| 
(SIGNED) AMINO PERRETTI, M.D. 
AP-ff | 
cc: Mr. Harry M. Hull, Clerk 
United States District Court 


for the District of Columbia 
Washington 1, D.C. 


1437 Rhode Island Ave., N.W. 
Washington, D. C., 
November 3, 1952 

Honorable Edward M. Curran, Judge 

United States District Court 

for the District of Columbia 
Washington 1, D. C, 
Criminal No. 1308-52 


My dear Judge Curran: 

In accordance with the order to examine HARRY C. PORTER, a 
white man of 24 or 25 years of age, said to be charged with Murder, I 
have the Honor to inform you that I examined this man September 27, 
October 4, October 18, October 25 and November 1, 1952, at the District 
of Columbia Jail. 

Porter states that he has heard nothing from his father since 1950 
but he thinks this parent is in New York State. He knows little or nothing 
about him. He knows nothing about his mother and says he has no brothers 
and sisters. He states he was born July 8 or July 26 -- he says in 1928 at 
Casper, Wyoming. He indicates that he was sent to St. Vincent's, an orphan- 
age in Denver, Colorado, where he believes he remained until he was 
between ten or fifteen years of age. Thereafter he lived with an aunt in 
Parkersburg, West Virginia, until he was eighteen or nineteen. He thinks 
he had the usual deseases of childhood including some sore throats, and 
the tonsils and adenoids were removed at an early age. He states that at 
one time he worked as an automobile mechanic in garages in West Virginia 
but that he went in the Army, he thinks, in 1946 or 1947. He indicates that 
he was in Japan for some ten or eleven months. When discharged from 
the Army he indicates he enlisted the second time in the Air Corps and 
he thinks he was in that organization until January or February, 1952. 
He states that thereafter he worked for a while in a steel plant. He does 
not know whether he has been discharged from the Air Corps although he 
states that his last assignment in the Air Corps was at the National Air- 


port in nearby Virginia. He states that he does not remember being 


hospitalized while he was in the Army or Air Corps, but on one occasion 
he recalls that he was operated on for hernia at the Veterans Administra- 
tion Facility, Perry Point, Maryland. He denies drinking to excess -- 
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denies the use of narcotics -- claims that he married -- he| says in 
June, 1950, but he says they have been separated since March, 1952, 
and he states that his wife told him to get out. He says there are no 
children. | 

On examinations this young man shows a number of symptoms of 
serious mental disorder such as interference with thinking, confusion, 


blocking of thought, hallucinations or hearing, delusions of persecution, 


and other marked symptoms. | 
Physical examination reveals a tall, lean, young white man who 
wears glasses because of nearsightedness. The general physical exami- 
nation appears to be good. | 
In conclusion I wish to state that the examinations reveal, and it 
is my opinion, that Harry C. Porter is of UNSOUND MIND, suffering 
from DEMENTIA PRAECOX and committment to a hospital for the care 
of the mentally ill is recommended. 


Copies of this report with affidavit in duplicate setting forth this 


man's condition are being forwarded to the office of the United States 


Attorney, attention Mr, John Lane, Assistant United States Attorney. 
Respectfully submitted, 


(Signed) Joseph L. Gilbert, M. D. 


JLG:ff 
cc: Mr. Harry M. Hull, Clerk 
United States District Court 
for the District of Columbia 


Attention: Mr. James Menendez 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed March 16, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


* * * * 


Washington, D.C. 
Wednesday, November 18, 
1959 


Before Judge EDWARD A. TAMM at 10:30 a.m. today, the defend- 
ant being present at trial table with his counsel. 
* * * * 
17 LIONEL COUTURE, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LASKEY: 
Q@. Would you state your full name, please, sir. A. Lionel 
Couture. 
Q. And what is your occupation? A. Iam a detective sergeant 
attached to the Homicide Squad, Metropolitan Police Department. 
MR. FREY: Will you raise your voice up just a little bit, please. 
BY MR. LASKEY: 
Q. Were you so attached in July of 1952? <A. Iwas. 
Q. And in what capacity? A. I was investigator. I believe I was 
a precinct detective at the time; but I was attached to the Homicide 
Squad. 
Q. Did you have occasion on or about July 12, 1952 to go to 


premises 1631 Euclid Street, Northwest, and there visit apartment 
No. 2012 A. That was on July 14th. 
Q. July 14th? A. That is right, yes, sir. 
Q. And what did you find when you got there? <A. When I arrived, 
18 there was a body of a woman lying face down ina closet just off of 


the bedroom of the apartment. 
Q. Were the circumstances surrounding the premises and the 
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condition of the body such as to indicate that death was one of natural 
cause? A. At that time, yes. I had received certain information by 
phone, and it appeared to me at the time that death was natural. 

Q. What did you later discover to change that opinion, if anything? 
A. Later in the afternoon I went to the District Morgue sai there I 
received information to the contrary. 

Q. Did you thereafter in the course of your pores have 
any conversation with one Harry Clifford Porter? A. I did. 

Q. Is that he seated here inthe courtroom? A. Yes, sir. 

Q. Did he state anything to you with respect to the death of Codie 
A. Whitman? A. He did. 

Q. Incidentally, I don't recall whether I asked you this or not. But 
was the body found in apartment 201 identified to you as Codie A. Whit- 


man? A. Yes, sir. | 
Q. What did Harry Clifford Porter tell you regarding the circum - 
stances of her death? A. He told me that he was painting the 
apartment; that he had been employed by a Mr. Hickey. I don't recall the 
exact time, but it was on July 12th, and I believe it was around one or two 
in the afternoon when he was painting in the apartment, and he was on a 
ladder when Miss Whitman came into the apartment with an armload of 
groceries. | 
He told me at that time that she put the groceries in the kitchen, 
on a table, and went into the bedroom; and he was painting in the living 
room at the time on a ladder. | 
He said that some time afterwards she came out of the bedroom; 
she didn't have any clothes on; she just stood there and looked at him. 
Then she turned around and walked back in the bedroom. — 
He told me then that he got down off of the ladder and went over 
and closed the door, and went back and started painting again. 
A little while later that she came out of the bedroom again, and 
this time she was clothed; she was fully clothed dressed for the street. 
He said he didn't pay any attention to her, and he was about through paint- 


ing the ceiling. He had some brushes on the floor that he wanted to clean, 
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and he said he leaned over and was picking up these brushes to clean 
them when she jumped on his back. 
He said he fought her off; and a few minutes later, while he was 
struggling with her, he said his hand reached over to the ladder 
where he had a towel that he used to wipe his hands with; that it was a 
soiled towel. And as he was falling to the floor he said he grabbed the 
towel and he had it in his hand. That when he was on the floor he blacked 
out. When he come to -- he said he didn't know how long he laid there -- 
when he come to he noticed that Miss Whitman did not have any pulse. 
He felt of her pulse. And he also noticed that the towel was around her 
neck. He went -- Oh, he picked her up then and carried her into the 


closet and laid her face down in the closet, and he laid her purse next 


to her. 

Some time later he left the apartment. And I do not recall the 
exact time, but he returned, I believe the next day, he returned with a 
buddy of his at the station where he was stationed, I think. 

Q. Let me interrupt you there. I am not concerned, unless Mr. 
Frey or the Court wishes to go into further detail. Had you seen, in 
connection with your investigation at the Morgue, any article such as a 
towel, such as was described by Porter? A. Yes. When I was shown 
the body at the District Morgue by the Coroner, the body was badly 
decomposed, that is, it was in an advanced stage of decomposition, and 
the neck was swollen and the towel was in the fold of the flesh. It was 

hard to notice, and the Coroner showed it to me after her clothing 
had been removed. I have that towel with the Property Clerk of the 
Metropolitan Police Department. 

Q. Is it such a towel as answered the description of the item 
given to you by Harry Clifford Porter in his statement to you? A. He 
identified the towel as the one that he was using to wipe his hands with. 

Q. And the closet to which he had referred, did he point that 
particular closet out to you? A. He did. 

Q. And was that the same closet in which you found the body of 
Codie A. Whitman? A. It was. 

MR. LASKEY: Your witness, Mr. Frey. 
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CROSS EXAMINATION 
BY MR. FREY: | 
Q. What is your full name? A. Lionel Couture. 

Q. Did you go up to the apartment house at all that day? A. I 
was at the apartment several times. I was there, the first time I arrived 
there was around 11 o'clock on the morning of July 14th. | 
Q. Was Porter there? A. No, sir; he wasn't. 
22 Q. When did you go back? A. I went back about 3:30 or 4 o'clock 
that afternoon. | 
Q. At the time you went back at 3:30 or 4 in the afternoon, was the 
body still there? A. No, sir; it had been removed earlier, around noon. 
Q. Did you happen to see Porter at any time when you went there? 


A. I arrested Porter myself -- 

Q. Ididn't ask you that. | 

THE COURT: Just a minute. The witness is trying to answer your 
question. Go ahead. | 

THE WITNESS: It was about seven o'clock that evening when I 
talked to Mr. Porter in the basement of the apartment house. 

BY MR, FREY: | 

Q. When you went back there at three o'clock in the afternoon, 
did you see Porter? A. No, sir. | 

Q. The only time, then, when you did see him was seven o'clock 
that night? A. That is correct. 

Q. And where was that? Downstairs at the paint locker? A. It 

was near the paint locker. There is, as I recall, there is a set of 
buzzers there that buzzes each of the apartments. And that is how I 
happened to be there. I was in the apartment 201 when the buzzer went 
off. And I ran down to where these buttons were, and Mr. Porter was 


right near there. 

Q. Did you take Mr. Porter at that time and take him to Head- 
quarters or anywhere? A. Not exactly at that moment. On the first 
floor of this apartment house is an office, and I took Mr. Porter to this 
office and questioned him. 
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Q. Isee. Did you tell him that you would have to hold him, before 
you started to question him, for the death of this girl? A. No, sir. 

Q. Did you tell him, before you questioned him, that anything he 
said would be used against him? A. No, sir. 

Q. And then you say you talked to him there, in the office? 
A. That is correct. 

Q. Who was present? A. I don't recall who was present. I know 


Detective Sergeant Furr, who is no longer on the Department, was with 


me. 
Q. There was nobody there when you were talking to him? Is 
24 that it? A. Yes, there were several persons. There was 
Detective Sergeant Carl Rudbeck, who is also retired, was with me when 
I first talked to Porter. 

Q. You were asked a question before the Coroner's Jury, 'We 
went there to the office on the first floor. Mr. Hickey left us to use 
his office, and we talked to him for a few minutes. As a result of that 
conversation we went in the cruiser to Headquarters." Now "we," who 
did you mean, "we talked to him"? A. Myself, Detective Rudbeck, and 
there were some officials from the Detective Bureau, I believe Inspector 
Scott; but I wouldn't be too sure about that. 

Q. Then from the conversation there you arrested him? A. That 
is correct. 

Q. And at that time you did not advise him -- or anybody else -- 
as to his constitutional rights as to anything he might say? A. I didn’t 
at that time, no, sir. 

Q. Now did there come a later time when you questioned him? 

A. Yes, sir. 

Q. When was that? A. That was later that same evening in the 
office of the Homicide Squad. 

Q. What day was that? A. That was July 14th. 

Q. The same day? A. Yes, sir. 

Q. And did he then make another statement? A. He did. 
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Q. Was he told, before he made any statement, as to his 
constitutional rights? A. He was told, yes, sir. ! 
Q. Youtold him? A, I did, sir. 
Q. At any time that you spoke to Mr. Porter, that is, in the office 


or afterwards, was he emotionally disturbed by anything? | A. He was 


very quiet, talked in a low voice. He seemed unusually quiet. 

Q. Then the fact is that he was not emotionally disturbed, because 
you say that he stated he committed the tort? A. I didn't|understand 
you, sir. ! 

Q. He wasn't emotionally, in other words, he wasn't nervous or 
anything when you talked to him there about the crime ? A. He didn’t 
appear to be, no, sir. | 

Q. He talked inalowtone? A. Yes, sir. 

26 Q. In other words, as a matter of fact he talked right along with- 


out any interference or nervousness or otherwise? A. Yes, sir. 
| 


Q. Who made the statement, the so-called confession? Do you 
know who did that? ! 

THE COURT: Who what? | 

MR. FREY: The confession, so-called confession. He said he 
signed it. ! 

THE WITNESS: Mr. Porter made the statement. | 

BY MR. FREY: | 

Q. He wrote it? <A. No, sir. | 

Q. Who wrote that statement? A. It was typed -- ] would have 
to check the statement -- but I believe it was typed by Detective Sergeant 
Furr. : | 

Q. And was he asked to sign it? A. He was. 


Q. And who was present? A. Sergeant Furr and fayeeit: I 
don't know if anyone else signed it or not. I would have to check the 
statement. 

Q. Don't you know now of your own knowledge if anybody else was 
there? A. Idon't recollect, no, sir. | 


Q. Was it read to him? A. I don't believe it was read to him. 
| 
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He read it himself. 

Q. Did he read it? A. I don't know. I would have to check the 
statement for that, also. 

Q. Was he advised at that time, before he signed anything, as to 
his constitutional rights? A. He was advised before the statement was 
started, 

Q. Was he advised before he signed it? A. Yes, sir. That was 
before he signed it. 

Q. Is that the only time, now? A. Yes, sir. 

Q. All right. Then he was not advised on any statement he had 
made prior to typewriting it, was he? He wasn't advised as to his 
constitutional rights before the signing of it, was he, until just then, 
before the statement -- 

THE COURT: Just a minute. This is repetitious. The witness 
has answered this question. 

MR. FREY: All right, sir. Then I will ask him this question 
again, if Your Honor please. 

BY MR, FREY: 

Q. Was Porter advised of his constitutional rights before that 

statement was made, typewritten, by the officer? A. Yes, sir; he was. 
28 Q. Then was he advised a second time before he signed it? 
A. No, sir. 

Q. He was not advised when he signed it? A. No, sir. 

Q. Officer, you have had quite a great many cases involving 
crimes, haven’t you, in your line as an officer? A. I have beenon 
the Homicide several years, yes, sir. 

Q. I will ask you this question: Isn't it unusual for a person 
guilty of a crime to not show some emotional disturbance, or a breaking 
down? A. There have been many different types. I have had many 
different types where defendants acted differently. Some of them were 
very emotional. Some of them were unconcerned. Some were intoxicated. 

Q. And in this particular case he was not emotionally distur bed, 
though, was he? 
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THE COURT: The witness has answered this question. 
MR. FREY: Sir? | 
THE COURT: The witness has answered this question. You have 
asked it before. 

MR, FREY: That is all. 
THE COURT: Are there any further questions, Mr., Guanes? 
MR. LASKEY: No, no further questions, Your Honor. 

29 THE COURT: You may step down, Mr. Couture, an you may be 


excused. 


\. 
| 


* * * 


68 HARRY CLIFFORD PORTER, 
the defendant, being first duly sworn, was examined and testified as 
| 
| 


follows: 
DIRECT EXAMINATION 
BY MR. FREY: | 
Q. Now, Mr. Porter, first may I ask you to speak up so we can 
hear you? A. Yes, sir. | 
Q. What is your name? A. Harry Clifford Porter. 
Q. How old are you? A. Thirty-one. | 
Q. Where are you now located? A. D.C. Jail. | 
Q. Where have you been for the past seven years, you know? 
A. St. Elizabeths Hospital. 
Q. Directing your attention to the Gore property on Euclid Street, 
in July 1952 were you employed there? A. Asa part-time. 
Q@. What? A. Yes, sir, as a part-time painter. | 
Q. You were what? A. I worked as a part-time painter. 
Q. What did youdothere? A. I was painting in a few apartments. 
Q. Was anybody else there at the same time? A. ! Yes, two other 
| 
Q. Do you know who they were? A. One was named Price, and 
the other one was a Spanish fellow. 


Q. What were they doing there? A. What were they doing there ? 


They were helping me paint. 
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Q. Now at any time while you worked there, did you have the key 
to Codie Whitman's apartment? A. I had no key whatsoever. 

Q. While you were painting in the apartment, did you paint Miss 
Whitman's apartment? A. I believe I did. I believe I was painting that 
apartment with Granchi. 

Q. And how did you get in that apartment, if you went in to paint it? 

A. Mr. Hickey opened the door for me to get in. 

Q. Was there anybody else in there painting with you? A. Satur- 
day and Sunday, yes. 

Q. Sir? <A. Saturday and Sunday. 

Q. Yes. Did you know a Keyes, a man by the name of Keyes, a 
colored man who was there? A. Yes, sir. 

Q. And did you know anybody else who painted there? A. Only 
the two that was helping me. 

Q. Was helping you? A. Yes, sir. 

Q. Were any of them in the apartment, painting in Miss Whitman's 
apartment, painting with you? A. Yes, sir. 

Q. Did there come a time during the day that you left the apartment 
for lunch or otherwise, and left the apartment open? A. Yes, sir. 

Q. And did you at any time when you went out leave anybody else 
in the apartment, painting, while you went out? A. I believe I did, sir. 

Q. Did you commit a tort on Miss Whitman in that apartment, on 
or around July 12th, 13th or 14th? A. No, sir. I don't believe I had 
any reason to. 

Q. Did there come a time when you were arrested? A. WhenI 
was arrested? 

Q. Yes. A. Yes, sir. 

Q. And do you know where you were taken? A. At that time, no, 


Q. Now there is a so-called confession here. Did you ever make 
a confession as to assaulting her, Miss Whitman? A. To the best of 


my knowledge I can't remember it; I doubt it. 
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| 

Q. Were you ever told by the officers your constitutional rights, 
that anything you say might tend to incriminate you? Were you ever 
told that by the officer? A. I can't recall that. ! 

Q. Did you ever sign any confession? A. To the best of my 
ability, I did not. | 

Q. Let me ask you again a question, Mr. Porter: I believe you 
stated that you were painting in Miss Whitman's apartment -- right? 
A. Yes, sir. | 

Q. Were there other painters in there painting at the time you 
were in there? A. Off andon, they were, sir. | 

Q. While they were in there painting that apartment, did there 
come a time you had to go out and leave them in there painting? 

A. Yes, sir. | 

Q. On how many occasions would you say that was while you were 
working there? A. I can't recall right now, sir. | 

MR, FREY: That is all, Your Honor. | 

THE COURT: Are there any questions, Mr. Laskey? | 

MR. LASKEY: Yes, Your Honor. 

CROSS EXAMINATION | 
BY MR. LASKEY: 

Q. Mr. Porter, do you remember ever having seen Miss 
Whitman? A. No, sir, I don't. 

Q. Not atany time? A. No, sir. | 

Q. You have no recollection of her at all? A. No, sir, 

MR. LASKEY: I have no further questions, Your Honor ! 


* * * 


Thereupon, oral motion for directed verdict 

for appellant was made; leave asked for time 
to file supporting and answering brief. The 
motion was denied December 21, 1959. 
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MEMORANDUM OPINION 

This is an action brought by the plaintiff Aetna Casualty and Surety 
Company, a corporation doing business in the District of Columbia, 
against the defendant Harry Clifford Porter for recovery of $16, 459.72. 
The theory of the plaintiff's case is that it is entitled to indemnity from 
the alleged actual or "primarily liable" wrongdoer, namely this defendant, 
for the money with which this plaintiff parted in settlement of a law suit 
and for the expenses therein, which suit charged this plaintiff's insured 
with negligence. 

The portion of the policy pertaining to subrogation is as follows: 

"9, In the event of any payment under this policy, the 

Company shall be subrogated to all the insured's rights 


of recovery therefor * * *" 


The defendant in this case was present in Court, represented by 
counsel of his own choosing. The defendant is presently confined in St. 
Elizabeth's Hospital, he having been adjudicated as mentally incompetent 
by a court order dated November 14, 1952. The defendant had been in- 
dicted on August 18, 1952 upon a charge of first degree murder, the in- 
dictment charging that he had, on July 12, 1952, murdered Codie A. 
Whitman "by means of placing a towel around her neck thereby causing 
asphyxia due to strangulation.'' The defendant has remained in the 
custody of St. Elizabeth's Hospital, but an order of October 23, 1959 
ruled that the defendant was then mentally competent to stand trial. 
Thereafter, upon hearing upon this matter, the Court, on December 14, 
1959, found the defendant not guilty of the charge of first degree murder 


“by reason of insanity" and the defendant was ordered committed to St. 
Elizabeth's Hospital. The defendant, throughout the criminal proceed- 
ings, waS represented by an attorney of his own selection. This attorney, 


in Mental Health case 1714-52, was also appointed committee of the 
defendant and is still serving in that capacity. This attorney represented 
the defendant at the hearing in the present case. 


Background. 

Codie A. Whitman, on July 12, 1952, "was strangled to death with 
a painter's towel in apartment 201 of which she was a tenant in the Ritz 
Apartments at 1631 Euclid Street, N.W., District of Columbia." (Kendall 
v. Gore Properties, 236 F.2d 673). Subsequently, a suit for wrongful 
death was brought by Mabel D. Kendall, Ancillary Administratrix of the 
Estate of Codie A. Whitman, deceased, against Gore Properties, Inc, 
(owner of the Ritz Apartments), American Security and Trust Company, 
a corporation, and William Freeney Hickey (resident manager of Ritz 
Apartments). Gore Properties was the corporate employer of Harry 
C. Porter, and William F. Hickey was the corporate employer's manager. 

The plaintiff in this action had issued a policy of insurance to Gore 
Properties, Inc., which gave insurance coverage to Gore Properties Inc. 
and to William F. Hickey, the resident manager. This plaintiff in this 
action then properly undertook the defense in the case of Kendall v. 

Gore Properties, Inc., et al. | 

Harry C. Porter was not a party to that suit, but the evidence in 
that case showed that, '""* * * Miss Whitman was strangled and choked 
to death by an agent of the appellees, Harry Clifford Porter," Gore 
Properties, Inc. and William F. Hickey being appellees. 

To briefly summarize the history of that suit, the District Court 
had directed a verdict at the close of the plaintiff's case in favor of the 
defendants. On appeal, the Court of Appeals held: : 
"We find no basis whatever upon which American Security 

and Trust Company can be said to be liable," 


but also held that the plaintiff-appellant, Kendall, | 

| 

"made out, at the very least, a prima facie case of neg- 
ligence. Thus, it was error for the trial judge to direct 
a verdict for the appellees." Kendall v. Gore Properties, 


Inc., 236 F.2d 673, 675 and 679, 


and the case was reversed. 
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Subsequently, the case was settled by a consent judgment whereby 
the present plaintiff paid the sum of $11,000.00 to the plaintiff Mabel 
Kendall in the case of Kendall v. Gore Properties, Inc. Prior to this 
settlement, Aetna Casualty and Surety Company notified Harry C. Porter 
and his committee of its intentions to effect a settlement and to claim 
indemnity against Harry C. Porter. The only response to this came 
from the committee who stated that he would object to any settlement 
that involved the defendant as there was no trial or proof whatsoever. 
Then, in the early part of 1957, Aetna Casualty and Surety Company filed 


this present suit against Harry C. Porter on the theory previously stated. 


This case came on for hearing before this Court on November 18, 
1959. The evidence introduced on the part of the plaintiff, Aetna Casualty 
and Surety Company shows that it had issued an insurance policy to Gore 
Properties, Inc., and when the suit of Kendall v. Gore Properties, Inc, 
was filed, Aetna undertook the defense of that suit from the beginning. 

It was also shown that Gore Properties, Inc. paid no expenses in the 
trial of that suit. 

One of the witnesses who testified in this hearing for the plaintiff 
was Sgt. Lionel Coutre of the Homicide Squad. A portion of his testimony 
on direct examination was that in the course of his investigation of the 
death of Codie Whitman he talked with the defendant Harry C. Porter who 
told this witness that he was in Miss Whitman's apartment painting when 
she came in with groceries. Shortly thereafter, she jumped on his back, 
and he struggled with her. He also allegedly told Sgt. Coutre that he 
grabbed a towel, hit the floor and blacked out, and that when he came to, 
he saw the towel around her neck. Porter allegedly then picked her up, 
put her in a closet and left the apartment, but returned the next day with 
a friend of his. Sgt. Coutre said that Porter saw the towel around Miss 
Whitman's neck while at the morgue, and the towel was identified by the 
defendant as the one he used to wipe his hands. 

The defendant Porter took the stand and said he did not commit 
any tort or assault upon Miss Whitman, He also testified that he does 
not remember making any statement concerning an assault upon her, or 
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being told of his rights, or signing a confession. He also said that other 
people had been there with him and that when he sometimes left the 
apartment, he thinks that he left them there. | 

This was the only witness presented by the defendant, Other wit- 
nesses presented by the plaintiff were Ira C. Everett, Arthur F. Hilland 
and Justin Edgerton, all of whom testified as to the reasonableness of 
the amount of the settlement effected in Kendall v. Gore Properties, Inc. 
and also as to the reasonableness of the attorneys’ fees. ! 

The contentions of the plaintiff can be summarized as follows: 
Aetna issued insurance to Gore Properties, by reason of which it claims 
that it became subrogated to the rights of Gore Properties, Gore Pro- 
erties was sued for a wrongful death committed by one of its employees, 
Harry C. Porter. Aetna defended this suit for Gore Properties and one 
of its employees, William F. Hickey, and paid the consent judgment, 
expenses and attorneys' fees. Although Gore Properties, Ine. was guilty 
of negligence, this negligence was passive or secondary and the active 
or primary tortfeasor was Harry C. Porter. Therefore, since Gore 
Properties, Inc. could claim indemnity against Harry C. Porter, Aetna 
can do so and thus should be given judgment for $16,459.72, the amount 
it has expended in the defense of the suit, Kendall v. Gore Properties, Inc. 

The authorities and argument of the plaintiff may be outlined in 

| 


the following manner and are treated in this order: | 


1. General principles of indemnity. 


A. Right to indemnity recognized in District of Columbia. 


B. Primary liability. 


Fact that the case, Kendall v. Gore Properties, Inc., et al. 
was not tried should not work as a bar to this piaintiff. 
3. Insanity of Harry C. Porter is no defense in this action. 


4. Negligence by the insured does not affect this suit. 


1. General Principles of Indemnity. | 
A. Right to indemnity recognized in District of Columbia. 


Washington Gas Light Company v. District of Columbia, 201 U.S. 
316. In this case, Marietta Parker sued the District of Columbia for 
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injuries sustained when she fell into a hole which, at the trial, was shown 
to have been an open gas box placed and maintained by the Gas Company 
for its own use and benefit and which it was its duty to repair. The Dis- 
trict notified the Gas Company that it would be expected to indemnify the 
District for any amount that it might have to pay Parker. The Gas Com- 
pany was not a party to the suit and did not enter the suit. The plaintiff 
received a verdict of $5,000.00 The District then sued the Gas Company 
to recover the amount of the judgment that Parker had obtained and 
which the District had paid, and there was a verdict and judgment for 
the District. 

Two of the questions presented on appeal were: (1) Did the legal 


obligation primarily rest upon the Gas Company to repair and keep the 
gas box in good order, and, (2) Was the Gas Company liable over to the 
District by its failure to do so? In response to Question 1, the Court 


answered in the affirmative. The Court answered Question 2 by saying: 
"An affirmative answer to this proposition is rendered 
necessary by both principle and authority. This court 
said in Chicago v. Robbins, 2 Black, 418,422: ‘It is 
well settled that a municipal corporation having the 
exclusive care and control of the streets, is obliged 
to see that they are kept safe for the passage of per- 
sons and property, and to abate all nuisances that might 
prove dangerous; and if this plain duty is neglected, and 
any one is injured, it is liable for the damages sustained. 
The corporation has, however, a remedy over against the 
party that is in fault, and has so used the streets as to 
produce the injury, unless it was also a wrongdoer.' 
The same doctrine is reiterated in almost the identical 
language in Robbins v. Chicago, 4 Wall. 657, 670. 


"The principle thus announced qualifies and restrains 
within just limits the rigor of the rule which forbids 
recourse between wrongdoers. In the leading case of 
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Lowell v. Boston and Lowell Railroad, 23 Pick. 24, 32, 
the doctrine was thus stated: 'Our law, however, does 
not in every case disallow an action, by one wrongdoer 
against another, to recover damages incurred in conse- 
quence of their joint offence. The rule is, in pari delicto 
potior est conditio defendentis. If the parties are not ! 
equally criminal, the principal delinquent may be held 
responsible to his co-delinquent for damages incartedl by 
their joint offence. In respect to offences, in which is 
involved any moral delinquency or turpitude, all parties 
are deemed equally guilty, and the courts will not inquire 
into their relative guilt. But where the offence is merely 
malum prohibitum, and is in no respect immoral, it is 
not against the policy of the law to inquire into the rela- 
tive delinquency of the parties, and to administer justice 


between them, although both parties are wrongdoers.’ | 
| 


‘In Brooklyn v. Brooklyn City Railroad, 47 N.Y. 475, 487, 
the same rule was applied, the court saying: "Where the 
| 


parties are not equally criminal, the principal delinquent 
may be held responsible to a co-delinquent for damage 
paid by reason of the offence in which both were concerned 
in different degrees as perpetrators.’ All the cases refer- 
red to involved only the right of a municipal corporation 

to recover over the amount of the damages for which it 
had been held liable in consequence of a defective street, 
occasioned by the neglect or failure of another to perform 
his legal duty. The rule, however, is not predicated on the 
peculiar or exceptional rights of municipal corporations. 


It is general in its nature." | 
| 


One other important point decided in this case was the following: 
Was the judgment against the District rendered after notice to the Gas 
Company and opportunity afforded it to defend, conclusive of the liability 
of the Gas Company to the District? The Court stated as follows: 
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"As a deduction from the recognized right to recover over, 
it is settled that where one having such right is sued, the 
judgment rendered against him is conclusive upon the per- 
son liable over, provided notice be given to the latter, and 
full opportunity be afforded him to defend the action. There 
is here no question of the sufficiency of the notice, or of the 
ample adequacy of the opportunity given the Gas Company 
to defend the suit had it elected to do so. 


"In both Chicago v. Robbins and Robbins v. Chicago, ub. sup., 
this Court, after announcing the rule as to the liability over 
in the language already quoted, also held that where, in the 
first suit, proper notice was given to the party liable over, 
the first judgment would be conclusive against the latter 
in the action to recover over. In Boston v. Worthington and 
others, 10 Gray, 496, 498, 499, the language of the court in 
Littleton v. Richardson, 34 N.H. 179, 187 was quoted and 
adopted: 


"When a person is responsible over to another, either by 
operation of law or by express contract, and he is duly 
notified of the pendency of the suit, and requested to take 
upon him the defence of it, he is no longer regarded as 
a stranger, because he has the right to appear and defend 
the action, and has the same means and advantages of con- 
troverting the claim as if he were the real and nominal 
party upon the record. In every such case, if due notice 
is given to such person, the judgment, if obtained without 
fraud or collusion, will be conclusive against him, whether 


he has appeared or not.'" 


B. Primary Liability. 
George A. Fuller Co. v. Otis Elevator Co., 245 U.S. 489. This 
was a suit by Fuller to recover indemnity for a judgment that it had to 


pay pursuant to the decision of the court in Geo. A. Fuller Co. v. 
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McCloskey, 228 U.S. 194. McCloskey, plaintiff in last- cited case, had 
been injured through the negligence of one Locke, and by reason of the 
relation between Locke and Fuller, the latter became answerable and 
liable. Fuller, in this suit, now contends that Locke was the servant of 
the Elevator Company, as between the parties now in court, "If the 
petitioner is right and the primary duty rested on the Elevator Company 
it may recover in the present suit, unless the former proceedings con- 
stitute a bar." 

There was evidence to show that Otis had control at the time of 
the accident and the jury found for the plaintiff, Fuller Company. 

The Court of Appeals, however, set the judgment aside, saying: 

" 'In view of the adjudicated facts, which were not open to 


the consideration of a second jury, there was no such prim- 


ary liability on the part of the Otis Company as will support 


an action for indemnity.’ 
This Court continued and said: 


"But there were no facts, whether adjudicated in the former 
case or not, that were not open to the consideration of the 
jury in this. The Otis Company was joined as a party defend- 
ant, it is true, in the former action, and a verdict was directed 
in its favor. But even if the former verdict against oe peti- 
tioner had gone on the same issue that was tried in the pres- 
ent case, which was not the fact, it could not have concluded 
the petitioner in favor of the Otis Company for the reason, if 
no other, that the Otis Company was dismissed = the suit 


before the petitioner's evidence was heard. 


"The former judgment did not decide that the evidence in the 
present case showed as matter of law that Locke, who was 
in the general service of the Otis Company, was transferred 
for the moment to the petitioner. It did decide as matter of 
law that as between the Mackay Company and the petitioner 
their agreement left the petitioner responsible. It had no 
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occasion to decide and did not purport to decide more. 
Even if it had gone farther it would have been res inter 
alios as an adjudication and it would not have been a 
precedent because the evidence in the present case had 
additional details which, if meagre, still made it impos- 
sible to say as matter of law that the Otis Company did 
not retain control." 


George's Radio Inc. v. Capital Transit Co., 75 U.S. App. D.C. 187; 
126 F.2d 219. 

In this case, Oisboid sued George's and Capital Transit Co. for 
damages as the result of a collision between his automobile, George's 
Automobile and a Transit bus. He received a judgment against both 
defendants but demanded that George's pay the judgment in full. George's 
then brought suit to restrain Oisboid from issuing execution on the judg- 
ment, to restrain the Marshal from levying, and to compel Transit to 


pay one/half of the judgment. 


The question in this case, as phrased by the Court,is"* * * 
whether -- in the District of Columbia -- a right of contribution exists 
and should be declared between two persons liable for a tort in the 
absence, on the part of either, of any personal participation, personal 
culpability, fraud or moral wrong." 

The court held that, "there may be contribution in favor of one 
who has vicariously been required to bear the whole loss," and "that the 
rule denying contribution in favor of unintentional or negligent tort- 
feasors is wrong to the same extent that it would be wrong to enforce 
contribution in the case of wilful wrongdoers or those guilty of flagrantly 
wrongful conduct,* * *" 

The court also cited the case of Jacobs v. Pollard, 10 Cush. Mass. 
287, 57 Am. Dec. 105, which held, 

"that the rule of law, that wrongdoers cannot have redress 
or contribution against each other, is confined to those 
cases where the person claiming redress or contribution 
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| 
knew or must be presumed to have known, that the act, 
for which he has been mulcted in damages, was unlawful.” 


And, at page 189: 


that, where the parties are not intentional and wilful 
wrongdoers, but are made such by legal inference or intend- 


''* * %* The sum and substance of the ruling in all i 
| 


ment, contribution may be enforced. Since in the case we 
are considering it is admitted that the acts, out of which 
the judgment was had, resulted from mere negligence and 
were involuntary and unintentional, we are of opinion that 
the correct rule to apply is that just above stated. Here, 
as we have seen, there was no personal participation in 
the wrong, and the liability of both parties in the original 
damage suit existed only as the result of the relationship 
of principal and agent under the doctrine of respondeat 
superior or, in other words, by implication of law. in 
the circumstances, it would, we think, be contrary to the 
principles of natural justice, of reason, and of common 
sense, to impose unconditionally the whole loss on one of 


them." 


| 
While the foregoing dealt with contribution, the court also dis- 
cussed the matter of indemnity at page 190 as follows: ! 


"This we say on the assumption that there is a manifest 


distinction, though at times lost sight of, between suits 
in contribution and suits in indemnity. For, as is often 
said, the latter implies a primary or basic liability, in 
one person, though a second is also liable with the first 
to athird. In such a case the discharge of the obligation 
by the second person leaves him with a right to secure 
compensation from the one who, as between themselves, 


is primarily liable. As between such persons, the | 
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obligation ‘is not consensual,’ but is based altogether 

upon the law’s notion -- influenced by an equitable back- 
ground -- of what is fair and proper between the parties. 

* * * The difference between indemnity and contribution-- 
in cases between persons liable for a wrong--is that in the 
former the law implies an agreement or obligation and 
enforces a duty on the primary or principal wrongdoer to 
respond for all the damages, whereas in the latter, there 
is no agreement, express or implied, but a common burden 
in which the parties stand in equali juri and which in equity 
and good conscience should be equally borne." 


2. Fact that the case (Kendall v. Gore Properties, Inc., et al., was not 
tried should not work as a bar to this plaintiff. 
St. Louis Dressed Beef and Provision Co. v. Maryland Casualty Co., 
201 U.S. 173. In this case, an insurance company issued a policy insur- 
ing the assured against statutory and common-law liability for damages. 
After an accident, of which the insurer was notified, the assured was 
sued, but the insurer refused to defend saying that the accident was not 


within the risks assumed. The insured settled the suit out of court to 


avoid a heavy judgment and then sued the insurer. The court, in pasSing 


upon the settlement aspect of the case, said at p. 182: 
"We assume that the settlement was reasonable, and that 
the plaintiff could not expect to escape at less cost by defend- 
ing the suits. If this were otherwise no doubt the defendant 
would profit by the fact. The defendant did not agree to repay 
a gratuity, or more than fairly could be said to have been paid 
upon compulsion. But a sum paid in the prudent settlement of 
a suit is paid under the compulsion of the suit as truly as if it 


were paid upon execution." 


The insurance company contended that it had agreed to indemnify 
the insured against loss from statutory or common law liability only 
and that there was/a clear distinction between a contract against liability 
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for damages and a contract of indemnity against loss from Liability for 
damages. Under the latter clause, no liability arises until payment by 
the assured of a judgment after trial. | 

Here the court held that the company's refusal to defend the assured 
amount to such a breach of contract that the assured was released from 
the agreement not to settle the claim without the company's consent, and 
in effect was a waiver by the company that it was liable only for judgment 


against the assured after trial and satisfaction of judgment. | 


| 
3. Insanity of Harry Clifford Porter is no defense to this action, 

The general rule is that an insane person is liable for compensatory 
damages for his torts where express malice or evil intent is not a neces- 
sary element of the tort. In 89 A.L.R. 476, the principle is stated as 
follows: | 

"In upholding a recovery for a homicide committed by an 

insane person, it was declared that 'an insane person is 

liable civilly for his torts to the same extent as a sane 

person, except that punitive damages may not be allowed; 

and such persons are not liable for torts in which the ! 

gravamen of the action is malice, such as slander, libel 

and malicious prosecution,’ in Phillips v. Ward (1931) | 

241 Ky. 25, 43 S.W. (2d) 331,* * *" ! 


| 
4. Negligence by the insured does not affect this suit. : 

Coates v. Potomac Electric Power Co., 96 F. Supp. 1019. One 
Coates sued PEPCO for damages for personal injuries. PEPCO filed 
a third party complaint against the Washington Gas Light Co., which 
complaint charged that any acts of PEPCO "complained of by Coates, 
the original plaintiff, were passive and secondary in character, and 
are actionable, if at all, only because of the injury resulting to Coates 
when said acts were combined or coupled with, or had superimposed 
upon them, the primary and affirmative acts of gross negligence, care- 
lessness, and recklessness on the part of the Gas Company's employees 
against Coates and Potomac Electric, and on that theory claims judgment 


34 


against the Gas Company for any sum which Coates may recover from 
Potomac Electric." 

The District Court, Keech, J., on ruling on the motion of the third 
party defendant to dismiss the third party complaint, held that (p. 1021): 
"The right to indemnity has been recognized where the negligence of the 
secondary wrongdoer has been a failure to foresee and take precautions 
to prevent injury resulting from the act of the primary wrongdoer, 


* * TN 


And continues: 


"The court therefore concludes that, however one expresses 
it -- as an implied agreement of indemnity arising from the 
breach of some duty owed by the primary wrongdoer to the 
secondary wrongdoer, or indemnity owed the passive wrong- 
doer by the active wrongdoer, or a claim for consequential 
damages arising from a separate tort -- the amended third- 


party complaint asserts an independent right of action 
* * mre 


The defendant sets forth the following main points in support of 
his contention he is not liable: 

1. As Harry C. Porter was not a party to the suit of Kendall v. 
Gore, Civil Action No. 2802-53, and since neither he nor his committee 
was a party to the settlement of that suit, he cannot be held liable in the 
present case. 

This point is not well taken in this case. The evidence shows that 
prior to the settlement of the case of Kendall v. Gore, Aetna Casualty 
and Surety Company notified both this defendant and his committee of its 
intention to settle the suit and to claim indemnity against Harry Porter. 
The points and authorities of the plaintiff reveal cases which hold that 
when a person who is responsible over to another is notified of a pend- 
ing suit, then the former is no longer regarded as a stranger to the suit 
and has the right to enter the suit. In cases of this type, it has been 
held that the judgment will be conclusive against the party so notified, 


regardless of whether he appears. 
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2. The settlement by Aetna admits the negligence of Gore Prop- 
erties. | 
This contention assumes that when a party defendant settles a 
negligence case, that in effect, he is admitting negligence. Without 
determining this point, this Court believes that this is a case which 
involves primary and secondary wrongdoers. It must also be pointed 
out, however, that the Court of Appeals in the case of Ke ndall v. Gore, 
236 F.2d 673, 679 which was the actual case in which Aetna made settle- 
ment, stated the following: "The appellant made out at the very least, 
a prima facie case of negligence." | 

This Court finds that the defendant Harry C. Porter was the actual 
tortfeasor or, as he has been referred to, the primary wrongdoer. The 


negligence of Gore Properties and its agent, Hickey, was secondary only, 


or passive, in respect to the tort, and as Judge Keech stated in the case 
of Coates v. Potomac Electric Power Co., 96 F. Supp. 1019, 1021, "The 
right to indemnity has been recognized where the negligence of the second- 


ary wrongdoer has been a failure to toresee and take precautions to pre- 
vent injury resulting from the act of the primary wrongdoer." It is true 
that the factual situation in the cited case is different from the present 
case, but the principle set forth is applicable to a situation such as this. 

Therefore, assuming Gore Properties and Hickey, its agent, were 
negligent--and the settlement of the suit by Aetna admits negligence by 
Gore Properties and Hickey--this does not prevent this plaintiff from 
recovering in the present suit because of the fact that a secondary wrong- 
doer may look to the party primarily liable. | 

The Court in the case of George's Radio, Inc. v. Capital Transit 
Company, 75 U.S. App. D.C. 187, stated the following, at p.! 190: 

"This we say on the assumption that there is a manifest dis- 
tinction, though at times lost sight of, between suits in con- 
tribution and suits in indemnity. For, as is often said, the 
latter implies a primary or basic liability in one person, 
though a second is also liable with the first to a third. In 
such a case the discharge of the obligation by the second 
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person leaves him with a right to secure compensation 

from the one who, as between themselves, is primarily liable. 
As between such persons, the obligation 'is not consenual,' 
but is based altogether upon the law's notion--influenced by 
an equitable background--of what is fair and proper between 
the parties. * * * The difference between indemnity and 
contribution--in cases between persons liable for a wrong-- 
is that in the former the law implies an agreement or obliga- 
tion and enforces a duty on the primary or principle wrong- 
doer to respond for all the damages, whereas in the latter, 
there is no agreement, express or implied, but a common 
burden in which the parties stand in equali juri and which in 
equity and good conscience should be equally borne." 


The foregoing also rebuts the general contentions of the defendant 
in this case that where one of several wrongdoers has been compelled by 
his own negligence to pay damages for the tort, he cannot recover from 
the other wrongdoer and that the rule of subrogation has no application 
to joint tortfeasors. 

3. The defendant contends that the negligence of Gore Properties 
was the proximate cause of the tort. 

This Court believes that while the negligence of Gore Properties 
was such as to hold it liable, possibly, as between Gore Properties and 
Kendall, yet once the actor of the deed is involved along with these two 


parties, it seems obvious that the negligence of Gore Properties becomes 


remote when the deed of Harry C. Porter is considered, and thus his act 
must be considered as the primary proximate cause of the death of Codie 
Whitman and sufficient to such an extent as to hold him primarily liable. 

Other contentions of the defendant are answered in the foregoing 
three points. 

This Court, having considered all the evidence, arguments of 
counsel and points and authorities in support thereof, feels that it must 
find in favor of the plaintiff and against the defendant in the sum of 
$16,459.72. 
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Counsel will submit an appropriate order in conformance with the 


foregoing. 
/s/ Edward A. Tamm 
Judge 


Dated: January 22, 1960 


[ Filed February 8, 1960] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause, having come on to be heard by the Court without a 
jury and the Court having heard and considered the same upon the testi- 
mony of the witnesses called by the respective parties, the exhibits 
introduced in evidence, the admissions contained in the pleadings, and 
the matters set forth in the records and archives of this Court, and 
being fully advised in the premises, the Court makes the following: 


FINDINGS OF FACT 
The plaintiff, Aetna Casualty and Surety Com- 
pany, is a corporation doing business in the 
District of Columbia. 


The plaintiff issued a certain policy of insur- 
ance numbered 53 CGL 58464 to Gore Properties, 
Inc., acorporation. Said policy by its terms ! 
gave insurance coverage to said corporation and, 


to its resident manager, William Freeny Hickey, 


| 
On July 12, 1952, the defendant, Harry C. ! 
Porter, was a caSual employee of Gore Prop- | 
erties, Inc., and on said date the said Porter 
made a felonious assault upon one Codie A. 
Whitman, inflicting injuries and causing her 
death. 
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Thereafter, Mabel D. Kendall, ancillary admin- 
istratrix of the estate of said Codie A. Whitman 
made claim against said Gore Properties, Inc. 
and the said Hickey for damages for wrongful 
death, and upon rejection of said claim, instituted 
suit against them in this Court in proceedings 
designated as Civil Action No. 2802-53. 


The plaintiff assumed the defense of the action 
by virtue of its agreements under the aforesaid 


policy of insurance. 


Thereafter, said claim and said civil suit were 
defended on behalf of said Gore Properties, Inc., 


and the said Hickey in proceedings in this Court 


and in the United States Circuit Court of Appeals 
for the District of Columbia in Case No. 12818 in 
that Court. 


Thereafter, upon remand of said suit to this Court, 
the said claim and said suit were settled by a 
consent judgment of November 9, 1956, in the 
amount of $11,000. 


Before agreeing to said consent judgment, the 
plaintiff, through its counsel by letters of October 10 
and October 31, 1956, gave notice to the defendant 
and his duly appointed committee of its intention to 
claim indemnity against the defendant, and of its 
intention to effect a settlement of the claim set forth 
in said Civil Action No. 2802-53 by consent judg- 
ment. ‘The defendant was afforded an opportunity 

to investigate into the reasonableness of the proposed 
settlement and to state his position with respect 
thereto. Neither the defendant nor his committee 
made any response to such proposal other 

than by letter of November 4, 1956, 
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in which the defendant's committee stated, "I object | 
to any settlement that would envolve (sic) him as 


there was no trial or any proof whatsoever." 


_ In connection with the defense of said claim and said | | 
Civil Action No. 2802-53, the plaintiff paid the items | 
of expense listed in its Bill of Particulars filed herein 
in addition to the sum of $11,000 paid in satisfaction — | 
of the consent judgment. The said items of expense — | 
were incurred and paid on behalf of said Gore Prop- 
erties, Inc., and the said Hickey by virtue of the 
plaintiff's agreement under said policy of insurance | 


issued to said Gore Properties, Inc. 


was a fair and reasonable settlement of the claim 
asserted and was made under the compulsion of the | 


. Payment of $11,000 in settlement of said Civil Action 
| 
| 


suit. 

. Payment of the aggregate sum of $4,500 as attorneys! 
fees to Charles W. Arth, to Laskey and Laskey, and to 
John L. Laskey were fair and reasonable charges for 
the legal services rendered by them in connection with 


the defense of said claim and of said civil action. 


. By virtue of the provisions of said policy of insurance, 
the plaintiff is subrogated to the rights of Gore Prop- 

erties, Inc., and William Freeny Hickey against the 
defendant, Harry C. Porter. ! 


. As such subroges, the plaintiff is entitled to indemnity 
for all sums paid as above listed. 


. Insofar as responsibility for the wrongful death of Codie 
A. Whitman is concerned, said defendant, Harry com 


Porter, was the primary tort feasor, and as between 
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said Porter, said Gore Properties, Inc., and the said 
Hickey, the primary responsibility for said wrongful 
death is that of the defendant, Harry C. Porter. 


. On July 12, 1952 and on the occasion of the infliction 
of the fatal injuries on Codie A. Whitman the defend- 


ant, Harry C. Porter, was of unsound mind. 


. At the trial herein the defendant, Harry C. Porter, 
was present in Court, was represented by counsel of 
his own choosing and testified in his own behalf after 
consultation with his counsel. 


Based upon the foregoing Findings of Fact, the Court makes 
the following: 
CONCLUSIONS OF LAW 
1. The plaintiff, Aetna Casualty and Surety Company, by 
virtue of the provisions of the policy it issued, known 
as policy No. 53 CGL 58464, is subrogated to the rights 


of Gore Properties, Inc., and William Freeny Hickey 


against the defendant, Harry C. Porter. Said rights 
include the right to claim indemnity against the defend- 
ant, Harry C. Porter, since the Court has found as a 
fact that as between said Gore Properties, Inc., Wil- 
liam Freény Hickey and Harry C. Porter, the defend- 
ant, Harry C. Porter, was the primary wrong-doer in 
the acts culminating in the death of Codie A. Whitman. 

. The fact that the theory of the claim, on behalf of the 
estate of Codie A. Whitman against Gore Properties, 
Inc., and William Freeny Hickey was predicated upon 
their independent negligence in hiring and supervising 
the said Harry C. Porter, does not preclude the claim 
to indemnity. 
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The fact of the insanity of the defendant, Harry 


C. Porter, does not relieve him of liability 
since an insane person is liable civilly for his 
torts to the same extent as a Sane person except 
that punitive damages (not claimed in this action) 
may not be allowed. 


The plaintiff is entitled to judgment against the 
defendant in the amount of $16, 459.72. 


By the Court this 8th day of February, 1960. 


/s/ Edward A. Tamm 
Judge 


[ Filed February 8, 1960] 
JUDGMENT 
This cause coming on for trial before the Court without a jury on 
November 18, 1959, and the Court having heard the testimony, examined 
the proofs offered by the respective parties, considered the arguments of 
counsel, and having made its Findings of Fact and Conclusions of Law, it 
is by the Court this 8th day of February, 1960. | 


ADJUDGED, ORDERED AND DECREED that the plaintiff recover 
of the defendant the sum of $16,459.72, together with its costs herein. 


/s/ Edward A. Tamm! 


Judge | 


[ Filed March 1, 1960] | 

NOTICE OF APPEAL 

Notice is hereby given this 1st day of March, 1960, that defendant 

by his attorney hereby appeals to the United States Court of Appeals for 

the District of Columbia from the judgment of this Court entered on the 
8th day of February, 1960 in favor of Plaintiff against said Defendant. 


/s/ Ethelbert B. Frey 
Attorney for Defendant 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee 


no substantial question is presented by 


the appeal. 
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No. 15, 664 


HARRY CLIFFORD PORTER, 


AETNA CASUALTY AND SURETY COMPANY, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE > 


Appellee filed in the District Court a complaint for indemnity 
against appellant alleging that by virtue of a certain policy of insurance 
it had become subrogated to the right of its policy holder, Gore Properties, 
Inc., and its policy holder's employee, William Freeney Hickey, to bring 
suit against the appellant - a former employee of the corporate policy 
holder. The complaint further alleged that because of the actions of the 
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appellant a claim for wrongful death was asserted against the said Gore 
Properties, Inc. and Hickey, which the appellee defended, and that after 


trial in the District Court and proceedings in this Court in Case No. 12,818, 


resulting in the remand of the case to the District Court for retrial, a 
settlement agreement was entered into and a Consent Judgment entered 
after notice to the appellant. Appellee claimed to be subrogated to the 
rights of Gore Properties and Hickey and asserted a claim for indemnity 
against appellant for the amount paid in satisfaction of the Consent Judg- 
ment and for the fair and reasonable fees, costs and expenses of defend- 
ing the claim. It asserted that the circumstances leading to the assertion 
of the claim were the result of the active misconduct of the appellant and 
that the liability of the said Gore Properties and Hickey was secondary 
and was predicated upon their legal responsibility for appellant's actions 
imposed by virtue of the relationship between them and not upon active 
misconduct on their part. (J.A. 1, 2) 


Following a trial the Court filed a memorandum opinion (J.A. 22-37). 
The Court found in favor of the appellee and against the appellant and 
thereafter signed findings of fact and conclusions of law (J.A. 37-41) and 
entered judgment for appellee. (J.A. 41) 


SUMMARY OF ARGUMENT 


By virtue of the subrogation clause contained in the policy of 
insurance (J.A. 22) issued to Gore Properties, Inc., the appellee became 
subrogated to the insured's rights of recovery therefor. Having made 
payments under the policy on account of a wrongful death committed by 
appellant, the appellee became entitled to indemnity from appellant on 


the ground that he was the active or primary tort feasor. 


ARGUMENT 


The entire affirmative argument for appellee and the! authorities 
in support thereof are set forth in the able and comprehensive opinion 
of the trial court, which is printed in full at pages 22 to 37 of the Joint 
Appendix. Counsel feel that it would be of no assistance to the Court to 
rephrase or repeat that argument and those authorities by reprinting 
them in this portion of this brief. | 


In view, however, of the emphasis placed upon the fact of the 
appellant's insanity, appellee cites the cases set forth below to supple- 
ment the authorities cited in the trial court's Memorandum Opinion and 
to demonstrate that in the common law jurisdictions an insane person is 
responsible for his tortious acts, particularly in situations) such as in 
the case at bar where the damages claimed are compensatory and not 
punitive and where there is no element of malice or specific intent 


required to complete the tort. 


McIntyre v. Sholty, 121 Il. 660, 13 N.E. 2d 239. ! 

Morse v. Crawford, 17 Vt. 499. 

McGuire v. Almy, 297 Mass. 323, 8 N.E. 2d 760. 

Van Vooren v. Cook, 273 App. Div. 88, 75 N.Y.S. 2d 362, 
restatement of torts, Section 283 (1948 Supp.) | 
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JOHN L. LASKEY 
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1426 G Street, N. W. | 
Washington 5, D. C. 
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